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transaction that did not involve allocated patronage earnings.10
It is important to note that all assets are considered to be
capital assets other than for specified exceptions.11  The
exceptions are for—(1) inventory property,12 (2) property held
by the taxpayer primarily for sale to customers in the ordinary
course of a trade or business,13 (3) depreciable property used in
the trade or business,14 (4) real property used in the trade or
business,15 (5) copyrights and compositions,16 a d (7) U.S.
Government publications.17
Stock in a cooperative does not seem to fall within any of the
exceptions.18  Therefore, it would appear that an investment in
stock of a cooperative, including a value-added cooperative,
would be a capital asset with a loss properly characterized as a
capital loss.19
Cooperative part of “trade or business”?
A further question is whether an equity interest in a
cooperative could be classified as a “Section 1231 asset” which
would permit net losses to be treated as ordinary losses.20
Some have argued that, since membership in some cooperatives
requires members to be producing a particular product (e.g.,
corn or sugar beets), membership in the cooperative could be
deemed a part of the trade or business.
The problem with that argument is that the definition of
“property used in the trade or business” for purposes of Section
1231 capital gain (or ordinary loss) treatment is relatively
narrow—
“The term ‘property used in the trade or business’ means
property used in the trade or business, of a character which
is subject to the allowance of depreciation provided in
section 167, held for more than 1 year, and real property
used in the trade or business, held for more than 1
year….”21
Obviously, cooperative stock or other equity instruments in a
cooperative are neither depreciable property nor real property
used in the trade or business.22
In conclusion
Losses attributable to allocated patronage which has been
reported into income appear to be deductible as ordinary trade
or business losses.23  However, losses from investments in
cooperative equities would seem to be properly characterized as
capital losses.24
FOOTNOTES
1 See generally 14 Harl, Agricultural Law § 135.01[5] (2001);
Harl, Agricultural Law Manual § 14.03[1][a] (2001). See
also McEowen & Harl, Taxation of Cooperatives, TM-744,
Bureau of Nat’l Affairs (1999).
2 See I.R.C. §§ 165, 1231, 1221.
3 1970-1 C.B. 36.
4 Id.
5 I.R.C. § 1388(c).
6 Rev. Rul. 70-64, 1970-1 C.B. 36.
7 Id.
8 Id.
9 Id.
10 See I.R.C. § 1388.
11 I.R.C. § 1221.
12 I.R.C. § 1221(1).
13 Id.
14 I.R.C. § 1221(2).
15 Id.
16 I.R.C. § 1221(4).
17 I.R.C. § 1221(5).
18 Cf. Peake v. Comm’r, 10 TCM 577 (1951) (taxpayer’s
interest in cooperative apartment venture consisted of stock
in cooperative apartment corporation rather than of
proprietary lease and deduction for loss in year investment
became worthless was long-term capital loss).
19 I.R.C. § 1221.
20 I.R.C. § 1231(a)(2).
21 I.R.C. § 1231(b)(1).
22 Id.
23 See I.R.C. § 165.
24 I.R.C. § 1221.
CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
FEDERAL TAX     -ALM § 13.03[7].*
DISCHARGE . The debtor failed to file tax returns for
several years and the IRS created substitute returns based
upon an interview of the debtor under oath. The debtor
argued that the substitute returns were sufficient to make the
taxes dischargeable under Section 523(a)(1)(B). The court
held that the substitute returns were not sufficient because the
debtor did not sign the returns or participate in the execution
of the returns. The decision is designated as not for
publication. In re Wright, 2002-1 U.S. Tax Cas. (CCH) ¶
50,127 (9th Cir. 2001).
CONTRACTS
WARRANTY. The plaintiffs were cotton farmers who
purchased cotton seed from the defendants. The plaintiffs
alleged that the seed was old, resulting in loss of yield. The
seed was purchased by the defendant from the producer who
placed the seed in labeled bags. The labels contained codes
which indicated the seed’s age; however, the defendant’s
employees did not know the codes or the age of the seed. The
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plaintiffs brought an action in breach of implied warranty of
fitness for a particular purpose, fraud and breach of fiduciary
duty. The court upheld the trial verdict for the defendant
because the plaintiffs failed to demonstrate that (1) the
defendant had a duty to determine and communicate the age
of the seed; (2) the defendant’s employees knew or should
have known the age of the seed; (3) the defendant had any
fiduciary duty towards the plaintiffs; and (4) the defendant
knew the plaintiffs were relying on the defendant’s skill and
judgment to select the seed. The court also noted that the seed
was purchased on credit and that the credit agreement carried
a limitation of warranty denying any representation as to the
fitness of the seed. Day v. Tri-State Delta Chemicals, Inc.,
165 F. Supp.2d 830 (E.D. Ark. 2001).
FEDERAL AGRICULTURAL
PROGRAMS
CONSERVATION RESERVE PROGRAM. The CCC
has issued proposed regulations which amend the
amendments to the CRP regulations which would make
certain orchard lands, vineyards, berry lands, and hay lands
eligible for enrollment in the CRP and provide for acquisition
of private sector technical assistance. 66 Fed. Reg. 63339
(Dec. 6, 2001).
KARNAL BUNT . The APHIS has adopted as final
regulations which establish new areas to be regulated because
of the existence of Karnal bunt disease. The regulations also
remove other areas from regulation. 66 Fed. Reg. 63151
(Dec. 5, 2001).
SWINE. The APHIS has adopted as final regulations
amending the current requirements for moving swine
interstate to allow persons to move swine interstate without
meeting individual swine identification and certain other
requirements if they move the swine within a single swine
production system, and if each swine production system signs
an agreement with the APHIS and involved state
governments to monitor the health of animals moving within
the swine production system and to facilitate traceback of
these animals if necessary. 66 Fed. Reg. 65598 (Dec. 10,
2001).
FEDERAL ESTATE AND
GIFT TAX
ANNUITY . The IRS has issued a mortality table, based
upon a fixed blend of 50 percent of the unloaded male
mortality rates and 50 percent of the unloaded female
mortality rates underlying the mortality rates in the 94 GAR,
projected to 2002, for purposes of adjusting benefits or
limitations under I.R.C. § 415(b)(2) and for determining the
present value of plan benefits under I.R.C. § 417(e)(3) and
the corresponding provisions of ERISA. Rev. Rul. 2001-62,
I.R.B. 2001-__.
DONEE LIABILITY . The decedent had made inter vivos
gifts to the taxpayers who were appointed executors of the
dece e ’s estate. The gifts were made more than 10 years
before the decedent’s death. The gifts resulted in a gift tax
liability for the decedent’s estate which was unpaid. The IRS
sought to impose personal liability on the taxpayers as donees
of the gifts under I.R.C. § 6324(b). The taxpayers argued that
th  lapse of the10-year limitation period on the lien in I.R.C.
§ 6324(b) extinguished their liability for the gift tax. The
court held that the 10-year period applied only as to the lien
which secured the government’s claim for taxes. The court
held that the proper limitation period on personal liability was
the three-year period of I.R.C. § 6502(a) which had not
expired because the gift tax return was not filed until 11 years
after the gifts were made and a deficiency notice was filed
within three years after the return was filed. See also Estate
of Davenport v. Comm’r, 184 F.3d 1176 (10th Cir. 1999).
United States v. Estate of Davenport, 2001-2 U.S. Tax
Cas. (CCH) ¶ 60,426 (N.D. Okla. 2001).
FAMILY-OWNED BUSINESS DEDUCTION . In a
Chief Counsel Advice letter the IRS ruled:
“1. How should personal property be described on the Form
668H?
“The section 2057(i)(3)(P) lien is filed on Form 668H,
Notice of Federal Estate Tax Lien, as modified pursuant to
guidance issued to all Compliance Area Directors on May 4,
2001. There are no specific requirements in section 2057 or
section 6324B to govern how personal property should be
described in the lien notice. ***** We take the position that a
descripti n of personal property should be sufficient as long
as it reasonably identifies what is described. For example, the
description should not merely provide the name of the
qualified family-owned business corporation but should
sufficiently reference the property used to secure the section
2057(i)(3)(P) lien, i.e., the number of shares of stock held in
XYZ co poration. We don't believe that such exact and
d tailed information as serial or i.d. numbers is required,
however.
“. . .
“3. Would a section 2057(i)(3)(P) lien on personal property
be enforceable against a subsequent purchaser of, or creditor
who executed against, such property?
“. . . as long as the section 2057(i)(3)(P) lien notice is filed
in accordance with section 6323(f), the section 2057(i)(3)(P)
lien will have priority over a subsequent purchaser, holder of
security interest, mechanic's lien or judgment lien creditor.
The section 2057(i)(3)(P) lien is, therefore, enforceable
against a purchaser of, or creditor who executes by levy
against, the subject property.
“There are practical problems associated with the
enforcement of the section 2057(i)(3)(P) lien against personal
property, however. The Internal Revenue Service (the
"Service") may have no way of knowing the section
2057(i)(3)(P) lien property has been transferred or executed
upon. The Service may not, therefore, be able to locate the
purchaser or creditor in possession of the property in order to
enforce its lien interest.
“Accordingly, it is preferable, whenever possible, to obtain
an agreement to use real property to secure the section
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2057(i)(3)(P) lien. The "interest" in the qualified family-
owned business may include the underlying real property
itself and is not limited to the type of ownership interest in
the property such as shares of stock.
“We have been informally advised of certain offices
entering into additional agreements which may be effective to
secure the Service's interest and prevent transfer of the
section 2057(i)(3)(P) lien property in some cases. For
example, we have learned that one office has drafted an
escrow agreement which may be executed by the Service, the
estate representative, the qualified heirs, and an escrow agent.
Pursuant to such agreement, shares of stock used as section
2057(i)(3)(P) property are deposited with and held by an
escrow agent bank, to be held and distributed by such agent
only in accordance with certain terms and conditions. The
agreement provides that in the event of tax recapture under
section 2057(f) (described in item 4 below), the Service may
pursue enforcement including requiring the administrative
sale or delivery to the Service of the escrow property. The
agreement further provides for termination of the escrow
agreement upon the lapse of the time period for recapture
under section 2057(f) or upon full payment of all estate taxes
owed. Upon termination and agreement by the Service, the
shares may be released to the qualified heirs if all taxes have
been satisfied. You may wish to consider the use of a similar
agreement, contingent upon local law.” The ruling also
discussed the circumstances which require a Chief Counsel
review of the lien and transactions involving FOBD property
which cause recapture of FOBD benefits. These issues and
others will be discussed in an article by Neil Harl in the next
issue of the Digest.  CCA Ltr. Rul. 200149033, Nov. 1,
2001.
GENERATION SKIPPING TRANSFER TAX . The
decedent had a step-brother who was not adopted by the
decedent’s natural parents. The step-brother had three
children, two of whom were more than 37 1/2 years younger
than the decedent. The decedent bequeathed $1 million in
trust to each of the children of the step-brother. The IRS ruled
that the children were assigned to generations based upon
their age difference with the decedent because none of the
children were lineal descendants of the decedent’s father or
mother; therefore, the children who were more than 37 1/2
years younger than the decedent were assigned to two
generations below the decedent for GSTT purposes. Ltr. Rul.
200150003, Aug. 22, 2001.
GIFT . The taxpayer created an irrevocable trust with
family members as beneficiaries but retained a testamentary
power to appoint trust property to the beneficiaries or other
family members. Any property not appointed by the
taxpayer’s will would be distributed equally among the
beneficiaries.  The IRS ruled that the transfer of property to
the trust was not a completed gift because the taxpayer
retained a power to change the beneficiaries. Ltr. Rul
200148028, Aug. 27, 2001.
GROSS ESTATE. The decedent’s estate included several
pieces of real estate which were encumbered by mortgages.
The estate argued that only the decedent’s equity interest was
included in the gross estate. The court ruled that the full
market value of the properties was included in the decedent’s
gross estate and that the amount of the mortgages was an
allowed deduction for the estate. Est t  of Fung v. Comm’r,
117 T.C. No. 21 (2001).
IRA . The decedent owned two IRAs. The decedent’s
surviving spouse was the sole beneficiary of the decedent’s
estate and also served as executrix of the estate. The IRA
funds were distributed directly to the decedent’s estate and
the surviving spouse contributed the funds to IRAs in the
spouse’s name. The spouse did not make a specific election
to treat the decedent’s IRAs as the spouse’s own; however,
the IRS noted that the proposed regulations do not provide
the exclusive means for making this election. The IRS ruled
that the IRA funds would not be considered as inherited from
the decedent and that the spouse would not be taxed on the
distribution to the estate or to the spouse. Ltr. Rul.
200151054, Sept. 25, 2001.
VALUATION OF STOCK . The taxpayers transferred
stock in a corporation to their children. The stock was valued
using a discounted future cash flow approach which included
a “tax ffect” which would occur if the corporation was
conver ed to a C corporation, subject to corporate income tax.
Th  court held that the “tax effect” could not be considered in
valuing the stock because there was no evidence that the
corporation would lose its S corporation status. A 25 percent
discount for lack of marketability applied by the IRS was
approved because the taxpayer failed to show that the
discou t was inappropriate. Gross v. Comm’r, 2001-2 U.S.
Tax Cas. (CCH) ¶ 60,425 (6th Cir. 2001), aff’g T.C.
Memo. 1999-254.
FEDERAL INCOME
TAXATION
ACCOUNTING METHOD. The IRS has announced that
it will issue procedures under I.R.C. §§ 446 and 471 that will
allow qualifying small business taxpayers with average
annual gross receipts of less than $10 million for the last
three years to use the cash receipts and disbursements method
of accounting with respect to eligible trades or businesses.
The procedures will not apply to farming businesses. Notice
2001-76, I.R.B. 2001-52.
BAD DEBTS. The taxpayer was employed full time as a
chemistry professor and also operated a money lending
business. The taxpayer either directly loaned people or
businesses money or purchased loans made by the businesses.
The court held that the taxpayer operated a money-lending
business for income tax purposes. Several of the debtors
defaulted on their loans and the taxpayer obtained judgments
against the debtors. The taxpayer claimed bad debt
deductions for these loans. The court denied the bad debt
deductions because either (1) the taxpayer was still receiving
payments on the loans or (2) the taxpayer failed to provide
evidence of the worthlessness of the loan or the financial
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condition of the debtors. Hajiyani v. Comm’r, T.C.
Summary Op. 2001-183.
The taxpayer’s brother owned and operated an incorporated
environmental consulting business. The taxpayer was
employed at a university in an unrelated occupation. The
business experienced financial difficulties and the taxpayer
was made the sole shareholder in order for the corporation to
obtain loans which the taxpayer personally guaranteed. The
taxpayer also provided funds borrowed by the taxpayer
against the taxpayer’s residence and pension fund. The
corporation executed a promissory note for the funds
provided by the taxpayer but the note was not signed, had no
repayment or interest terms, provided no collateral and had
no enforcement provisions. The court denied the taxpayer any
bad debt deduction because the court held that no bona fide
debt existed and that the funds were capital contributions to
the corporation. The court noted that the corporation had no
ability to borrow money from unrelated sources and that the
taxpayer never received or demanded any repayment.
Fuscaldo v. United States, 2001-2 U.S. Tax Cas. (CCH) ¶
50,780 (E.D. Penn. 2001).
BUSINESS EXPENSES. The taxpayer owned an 18 unit
apartment building and claimed income and expenses on
Schedule E for the operation of the building. The taxpayer
also claimed expense deductions on Schedule C for a
business named as the address of the apartment building. The
taxpayer presented stacks of receipts to support the claimed
deductions but failed to provide any explanation of how the
receipts related to the claimed deductions. The court held that
the expense deductions were disallowed for lack of
substantiation. Triplett v. Comm’r, T.C. Memo. 2001-320.
CORPORATIONS
CONSTRUCTIVE DIVIDENDS. The taxpayers owned and
operated a car dealership. The taxpayers did not own any
vehicles but used vehicles belonging to the corporation. The
taxpayers did not provide any evidence of the business or
personal use of the vehicles. The court held that the fair rental
value of the vehicles was included in the taxpayers’ income
as constructively received. Whitehead v. Comm’r, T.C.
Memo. 2001-317.
COURT AWARDS AND SETTLEMENTS . The
taxpayer had purchased an automobile dealership and had
filed a law suit against an automobile distributor for breach of
contract, violation of state law, RICO violations, and fraud.
The petition made no mention of personal injuries or claims
for damages for personal injuries. The parties reached a
settlement and the taxpayer’s attorney’s included language in
the settlement that the majority of the settlement proceeds
were paid for personal injuries but without naming any of the
injuries. The court held that the entire settlement proceeds
were included in gross income because (1) the settlement did
not allocate any part of the proceeds to personal injuries but
claimed all as for personal injuries, (2) the petition did not
allege any personal injuries or seek damages for personal
injuries, (3) no discovery was conducted as to the nature and
extent of personal injuries, (4) the negotiations did not
discuss any personal injuries, and (5) the defendant’s attorney
testified that the settlement was only for economic damages.
In re Florida, 268 B.R. 875 (Bankr. M.D. Fla. 2001).
DEPRECIATION . The taxpayers were three sheep-
breeding partnerships which sold partnership interests to
investors. The partnerships were denied depreciation and
other business deductions for the sheep because the
partnerships failed to provide evidence of ownership or even
that the sheep existed. The appellate court affirmed in a case
designated as not for publication. River City Ranches #4 v.
Comm’r, 2002-1 U.S. Tax Cas. (CCH) ¶ 50,105 (9th Cir.
2001), aff’g, T.C. Memo. 1999-209.
DISASTER PAYMENTS . On December 7, 2001, the
President determined that certain areas in Alabama were
ligible f r assistance under the Disaster Relief and
Emergency Assistance Act, 42 U.S.C. § 5121, as a result of
severe storms and tornadoes on November 24-25, 2001.
FEMA-1399-DR. On December 5, 2001, the President
de ermined that certain areas in the Territory of Guam were
eligible f r assistance under the Act as a result of an
earthquake on October 13, 2001. FEMA-1397-DR. On
December 7, 2001, the President determined that certain
areas in Mississippi were eligible for assistance under the Act
as a result of severe storms, tornadoes and flooding on
November 24, 2001. FEMA-1398-DR. Accordingly, a
taxpayer who sustained a loss attributable to the disasters
may d duct the loss on his or her 2000 federal income tax
return.
EMPLOYEE BENEFITS . An employer provided health
coverag  for its employees through a group health insurance
policy which constituted accident or health coverage for
purposes of the exclusion for employer-provided accident or
health coverage under I.R.C. §106(a). The employer deducted
amounts from the employees’ wages to pay for the insurance
and then reimbursed the employees for the wage reduction.
The IRS ruled that the reimbursement amounts that the
employer paid to the employees were included in the
employe s' gross income under I.R.C. § 61 and are subject to
employment taxes under I.R.C. §§ 3401, 3121(a), and
3306(b). Rev. Rul. 2002-3, I.R.B. 2002-__.
ENVIRONMENTAL CLEANUP COSTS . The taxpayer
had purchased two existing retail store properties. The stores
were not selling gasoline at the time of purchase and the
taxpayer did not know that gasoline stations had been
operated at the properties. Underground storage tanks were
still in place and had leaked gasoline into the soil. The
taxpayer claimed the soil cleanup expenses as a current
business deduction but the IRS argued that the cleanup costs
had to be capitalized into the purchase price of the properties.
The court held that the cleanup costs had to be capitalized
becaus  the taxpayer did not cause the contamination and the
cleanup improved the condition of the property, even though
the value of the property did not increase above what the
taxpayer paid for them. United Dairy Farmers, Inc. v.
Unit d States, 267 F.3d 510 (6th Cir. 2001), aff’g, 107 F.
Supp.2d 937 (S.D. Ohio 2000).
HOME OFFICE. The taxpayer was an architect who was
employed by a commuter railroad. The taxpayer used a spare
room as a home office, although the home office was not
required as a condition of employment. The taxpayer
perform d 60 percent of the taxpayer’s work was at the
employer’s office with the remainder spent at the home office
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or at work sites. The taxpayer did not provide any evidence
of the type of work performed at the work areas; therefore,
the court looked at only the amount of time spent at each
location. The court held that no home office deductions were
allowed because the taxpayer’s principal place of business
was the company office and the home office was not used for
the convenience of the employer. The case is designated as
not for publication. Tokh v. Comm’r, 2002-1 U.S. Tax Cas.
(CCH) ¶ 50,128 (7th Cir. 2001).
INTEREST RATE .  The IRS has announced that, for the
period January 1, 2002 through March 31, 2002, the interest
rate paid on tax overpayments is 6 percent (5 percent in the
case of a corporation) and for underpayments at 6 percent.
The interest rate for underpayments by large corporations is 8
percent. The overpayment rate for the portion of a corporate
overpayment exceeding $10,000 is the federal 3.5 percent.
Rev. Rul. 2001-63, I.R.B. 2001-52.
LEVY . The IRS has released Publication 1494, which
contains tables that are to be used in computing the amount of
an individual's income that will be exempt from a notice of
levy to collect delinquent taxes in 2002. Notice 2001-83,
I.R.B. 2001-__.
PASSIVE ACTIVITY LOSSES . The taxpayer owned
several residential rental properties in which the taxpayer
actively participated. The taxpayer claimed passive losses in
excess of $25,000 from the rental activities. The court held
that the taxpayer could not claim more than $25,000 of the
passive losses as a deduction because the taxpayer did not
provide evidence of the amount of personal services and time
devoted to the rental activity in order to meet the
requirements of I.R.C. § 469(c)(7). Hajiyani v. Comm’r,
T.C. Summary Op. 2001-183.
PENSION PLANS. For plans beginning in December
2001, the weighted average is 5.72 percent with the
permissible range of 5.15 to 6.01 percent (90 to 106 percent
permissible range) and 5.15 to 6.29 percent (90 to 110
percent permissible range) for purposes of determining the
full funding limitation under I.R.C. § 412(c)(7).  Notice
2001-80, I.R.B. 2001-__.
QUALIFIED DEBT INSTRUMENTS .  The IRS has
announced the 2002 inflation adjusted amounts of debt
instruments which qualify for the 9 percent discount rate
limitation under I.R.C. §§ 483 and 1274:
Year of Sale 1274A(b) 1274A(c)(2)(A)
or Exchange Amount Amount
2002 $4,217,500 $3,012,500
The $4,217,500 figure is the dividing line for 2002 below
which (in terms of seller financing) the minimum interest rate
is the lesser of 9 percent or the Applicable Federal Rate.
Where the amount of seller financing exceeds the $4,217,500
figure, the imputed rate is 100 percent of the AFR except in
cases of sale-leaseback transactions, where the imputed rate
is 110 percent of AFR. If the amount of seller financing is
$3,012,500 or less (for 2002), both parties may elect to
account for the interest under the cash method of accounting.
Rev. Rul. 2001-65, I.R.B. 2001-__.
QUALIFIED TUITION PROGRAMS . The IRS has
issu d guidance regarding recordkeeping, reporting and other
requirements for I.R.C. § 529 qualified tuition programs
added by EGTRRA 2001. Notice 2001-81, I.R.B. 2001-52.
RETURNS. The IRS has announced that IRS Notice 1036
(Rev. December 2001), which contains the early release
copies of the 2001 income tax withholding and advance
earned income credit payment tables for wages paid in 2002,
are expected to be posted shortly to the IRS website at
http://www.irs.gov, under the Forms and Publications
Section.
The IRS has determined that a taxpayer that is a partner,
shareholder, or beneficiary of a taxpayer affected by the
September 11, 2001, terrorist attack, is also an affected
taxpayer eligible for all the relief granted by Notice 2001-61
and Notice 2001-68. Thus, for example, a partner that is an
individual income taxpayer with an extended due date of
October 15, 2001, for the 2000 return will have until
February 12, 2002, to file the return. Taxpayers that qualify
for relie  under this announcement should mark “September
11, 2001, Terrorist Attacks - Passthrough Entity” in red ink
on the top of their returns or other documents filed with the
IRS.
The IRS has adopted as final regulations that authorize the
Secretary of the Treasury to accept payment of taxes by
credit card or debit card. 66 Fed. Reg. 64740 (Dec. 14,
2001), adding Treas. Reg. § 301.6103(k)(9)-1, 2.
SAFE HARBOR INTEREST RATES
January 2002
AnnualSemi-annual Quarterly Monthly
Short-term
AFR 2.73 2.71 2.70 2.69
110 percent AFR 3.00 2.98 2.97 2.96
120 percent AFR 3.28 3.25 3.24 3.23
Mid-term
AFR 4.49 4.44 4.42 4.40
110 percent AFR 4.94 4.88 4.85 4.83
120 percent AFR 5.40 5.33 5.29 5.27
Long-term
AFR 5.46 5.39 5.35 5.33
110 percent AFR 6.02 5.93 5.89 5.86
120 percent AFR 6.57 6.47 6.42 6.38
Rev. Rul. 2002-2, I.R.B. 2002-__.
SALE OF RESIDENCE. The taxpayer owned a
condominium unit which was used as a residence. The
taxpayer sold the unit and moved into an apartment in an
apartment building owned by the taxpayer. The sale of the
condominium resulted in gain for the taxpayer but the
t xpay r argued that the gain was not included in income.
The taxpayer did not provide any evidence to support
lusio  of the gain under I.R.C. §§ 121 or 1034; therefore,
the court held that the taxpayer could not exclude the gain
from income. Triplett v. Comm’r, T.C. Memo. 2001-320.
TAX RATES . The standard deductions for 2002 are $7,850
for joint filers, $6,900 for heads of households, $4,700 for
single filers and $3,925 for married individuals who file
separately. The personal exemption is $3,000. The income
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limit for the maximum earned income tax credit is $4,910 for
taxpayers with no children, $7,370 for taxpayers with one
child, and $10,350 for taxpayers with two or more children.
The IRS also announced the inflation adjusted tax tables and
other inflation adjusted figures for 2001. Rev. Proc. 2001-59,
I.R.B. 2001-52.
TAX RETURN PREPARERS . The IRS has announced
that tax return preparers, as defined in Treas. Reg. §
301.7216-1(b)(2), are advised that, although tax return
preparers may be subject to the privacy provisions of the
Gramm-Leach-Bliley Act, those provisions do not supersede,
alter, or affect the preexisting requirements of I.R.C. § 7216
restricting the disclosure or use of tax return information by a
tax return preparer. Specifically, the Gramm-Leach-Bliley
Act does not permit use or disclosure of tax return
information prohibited by I.R.C. § 7216 and regulations
promulgated thereunder. Notice 2002-6, I.R.B. 2002-__.
WITHHOLDING TAXES. The IRS has ruled that, if an
entity classified as a partnership becomes a disregarded entity
for federal tax purposes and if the disregarded entity chooses
to calculate, report, and pay its employment tax obligations
under its own name and EIN pursuant to Notice 99-6, 1999-1
C.B. 321, the disregarded entity must retain the same EIN for
employment tax purposes it used as a partnership. For all
federal tax purposes other than employment obligations or
except as otherwise provided in regulations or other
guidance, a disregarded entity must use the TIN of its owner.
The IRS also ruled that, if an entity classified as a
disregarded entity for federal tax purposes calculates, reports,
and pays its employment tax obligations under its own name
and EIN pursuant to Notice 99-6 and if the federal tax
classification of that entity changes to a partnership, the
partnership must retain the same EIN it used as a disregarded
entity. Rev. Rul. 2001-61, I.R.B. 2001-50, 573.
NEGLIGENCE
AERIAL SPRAYING. The defendant had used a
helicopter to spray herbicide on fields neighboring the
plaintiff’s land. Although the wind was light when the
spraying began, the wind speed increased during the
spraying. The defendant testified that the defendant believed
that the wind was not headed toward the plaintiff’s property.
However, the wind did blow the herbicide spray onto the
plaintiff’s property, destroying several trees. The trial court
had granted summary judgment to the plaintiff for treble
damages under S.D. Code § 21-3-10 for wrongful injury to
trees caused by trespass. The appellate court reversed,
holding that S.D. Code § 21-3-10 did not apply where the
trespass was “casual and involuntary.” The appellate court
held that the defendant’s testimony that the defendant
misjudged the wind direction raised a material issue of fact as
to whether the trespass of the spray was casual and
involuntary so as to make summary judgment improper.
Kurth v. Aerial Blades, Inc., 634 N.W.2d 307 (S.D. 2001).
SECURED TRANSACTIONS
PRIORITY. A grain farmer borrowed money from the
plaintiff bank and granted the bank a security interest in the
crop. The bank perfected the security interest by filing a
financing statement. The farmer identified one potential
buy r of the grain whom the plaintiff notified as to the
securi y interest. However, the farmer sold the grain to a
different buyer whom the farmer directed to send the
proceeds to another creditor, the defendant. Both the buyer
nd the defendant were not aware of the plaintiff’s security
interest in the crop or proceeds at the time. The plaintiff
conceded that, under Iowa Code § 554.9307(4)(a), the
security interest did not survive the sale of the crop to a buyer
who was not notified about the security interest; however, the
plaintiff argued that, under Iowa Code § 554.9306(2), the
security nterest continued as to the proceeds which were paid
o t e defendant. The court acknowledged that there is a split
of au hority among the states as to whether UCC § 9-306(2)
applies where the proceeds are not paid directly to the debtor.
The issue involved whether the language “also continues in
any identifiable proceeds including collections received by
the debtor” means that all proceeds must have been received
by the debtor or just collections. The court held that the
security interest continues as to the proceeds whether or not
the proceeds are first paid to the debtor; therefore, the
defendant was liable for the proceeds to the plaintiff. The
court noted that Iowa had adopted Revised UCC § 9-306
which no longer makes any distinction as to payment of the
proceeds, eliminating the issue in this case. First State Bank
v. Clark, 635 N.W.2d 29 (Iowa 2001).
STATE REGULATION OF
AGRICULTURE
MILK MARKETING ORDERS. The plaintiff was a
Vermont organic milk handler which purchased solely
organic milk from producers for resale as organic milk and
organic milk products. Vermont milk handlers were subject
to the Northeast Interstate Dairy Compact which established
a minimum price for milk and assessed handlers/processors
the difference between the minimum price and the price
established by federal regulation. Because of the higher costs
of producing organic milk, the price paid by the plaintiff to
producers was significantly above the federal price. The
plaintiff sought an exemption from the assessment based
upon the higher costs of producing organic milk. The
Northeast Dairy Compact Commission ruled that the plaintiff
failed to demonstrate that the costs of producing organic milk
were significantly higher than non-organic milk; therefore, no
exemption was allowed. The court upheld the commission’s
ruling as not arbitrary, capricious or an abuse of discretion.
Organic Cow, LLC v. Northeast Dairy Compact
Comm’n, 164 F. Supp.2d 412 (D. Vt. 2001).
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Francisco v. United States, 267 F.3d 303 (3d Cir. 2001),
aff’g, 54 F. Supp.2d 427 (E.D. Penn. 1999) (court awards and
settlements) see 12 Agric. L. Dig. 165.
Estate of Jameson v. Comm’r, 267 F.3d 366 (5th Cir.
2001), rev’g and rem’g, T.C. Memo. 1999-43 (business
expenses) see 12 Agric. L. Dig. 156 (2001).
Estate of Powell v. United States, 166 F.3d 468 (W.D. Va.
2001) (gift) see 12 Agric. L. Dig.  68 (2001).
IN THE NEWS
PATENTS. The U.S. Supreme Court has ruled 6-2 that seeds
for new plants developed through genetic engineering or other
breeding techniques could claim protection under a section of
federal patent law. The court held that the Plant Patent Act of
1930 and the Plant Variety Protection Act of 1970 were not the
exclusive means to protect intellectual property rights in seeds
and that seeds could be patented under the general utility patent
law which does not have a “saved seed” exemption and no
research exemption. A future issue of the Digest will publish an
article on this case by Roger McEowen. J.E.M. Supply, Inc. v.
Pioneer HiBred Inter., Inc., 534 U.S. ___ (2001)..
PORK CHECKOFF .  The U.S. District Court for the
Western District of Michigan has just ruled that Secretary of
Agriculture Ann Veneman acted in accordance with the law
when she committed the U.S. Department of Agriculture to an
agreement with the Michigan Pork Producers Assn., the
National Pork Producers Council (NPPC) and three Michigan
pork producers to continue the national pork checkoff program.
Responding to a complaint from the Campaign for Family
Farms that the agreement was illegal and invalidated a
continuation referendum last year in which a majority of pork
producers voted to recall the checkoff, the court declared that
the referendum was not binding as former Agriculture
Secretary Dan Glickman had no legal standing on which to call
for the referendum. The court said, in accordance with law, an
insufficient number of producers had petitioned USDA to
conduct the referendum and that the results were, therefore,
non-binding. The agreement led to a transfer in the
r sp nsibility for checkoff-funded projects in advertising,
promotion, research and education from NPPC, which had been
the primary program contractor to the NPPR Board. News
Flash from Feedstuffs - Dec. 7, 2001.
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